N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

ROGER L. ARBOGAST,
Pl aintiff,

V. ClVIL ACTION NO. 1:00Cv58
(Judge Keel ey)

MONONGALI A COUNTY JAI L;

TAMWY BELLEDI NA, Adm ni strator of
Monongal i a County Jail;

DEE HENDERSON, Corrections O ficer,
Monongal i a County Jail;

TONY BARILL, Sheriff of Monongalia
County, West Virginia; and
MONONGALI A COUNTY COWM SSI ON,;

Def endant s,

ORDER DENYI NG DEFENDANTS' MOTI ON TO DI SM SS AND
REFERRI NG CASE TO MAG STRATE JUDGE FOR FURTHER DI SPOSI TI ON

On April 19, 2000, the Court conducted a status conference
regardi ng t he capti oned case, at whichtineit consideredthe nerits of
t he defendants' nmotion to dism ss.

St andard of Review

Inrulingonanotionto disnss under Fed. R Cv. P. 12(b)(6),
"the Court nust take all well-pleaded material allegations as admtted,
but concl usi ons of | aw and unwarrant ed deducti ons of fact are not
admtted. Aconplaint may be dism ssed if the | awdoes not support the
concl usi ons argued, or where the facts all eged are not sufficient to

support the clai mpresented.” Myl an Laboratories, Inc. v. AKZO N V.,

770 F. Supp. 1053, 1059 (D. Md. 1991). A conplaint should not be

di sm ssed unless it appears to a certainty that thereis no set of
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facts which coul d be proved to support a clai mor whichwouldentitle
theplaintiff torelief. 2A More's Federal Practice 8 12. 08 at 2271-

74 (2d Ed. 1983).

Di scussi on

Assumi ng al | wel | - pl eaded facts of the conplaint tobetrue, it
cannot be sai d that Arbogast has failed to showthat his “request for
dentures is urgently required. . . .7, as was suggested by the
defendants. Tothe contrary, Arbogast plainly has alleged that “it is
hard for [him tochewfoodthey feed[hin],” and that his “appearance
is differant (sic)” and he has “lost weight.” Specifically, he
testifiedduringthe status conference that he nust hold a fork and
knifetohislipswhilehechewsinorder toprevent food fromfalling
out, because his guns do not touch. He also stated that he has
devel oped di gestive problens frombeing unable to chew the food
provi ded by t he def endants, and t hat he has | ost twenty (20) pounds
since the renpoval of his teeth.

Mor eover, al t hough def endants al | ege t hat t hey have no | egal duty
or obligationto provide Arbogast fal se teeth or dentures, this bald
assertionis unsupported by applicabl e statutory and case | aw. W Va.
Code 87-8-2requires a sheriff, as keeper of ajail, to provide a sick

pri soner “adequat e nedi cal and dental attention and nursing. . . .”
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The Attorney General of West Virginiastatedthirty-seven (37) years
ago that this statutory | anguage i s “broad” and is to be construed
liberally. See 50 Op. Att'y Gen. 493 (1963). Accordingly, the
Attorney CGeneral thenfoundit i ncunbent upon t he Monongal i a County
Court [ now County Conm ssion] to pay the dental expenses for extraction
of two prisoners' teeth (one prisoner had 4 teeth extracted, the other
16) .

Al though it istrue that no court in Wst Virginiahas rul edthat
provi di ng an i nmat e adequat e dent al care i ncl udes provi di ng dent ures or
falseteeth, courtsinother jurisdictions have foundthat failureto
provi de dentures may constitute a clai mof “deliberateindifference” to

a prisoner's “serious nedi cal needs” under 81983. See Hunt v. Dent al

Dep't, 865 F.2d 198 (9th Cir. 1988); and Jackson v. Warton, 687

F. Supp. 595 (M D. Ga. 1988) (di sm ssed because i nmat e coul d not prove
t he “serious nature” of his nedical need for dentures because, after he
obt ai ned t hem he wore themonly for cosneti c purposes and renoved t hem

whil e eating). See also Large v. Washi ngton Co. Detention Cr., No.

90- 6610, 1990 W. 153978 (4th Cir. Oct. 16, 1990) (“[T]hereis anple
authority recogni zing that the failure to provi de conpar abl e basi c

correctivel/ medi cal devices [such as hearing ai ds, eyegl asses, dentures,
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etc.] may amount to deliberate indifference to a serious nedical
need. ")

Certainly, it is too early for a final determ nation that
pl ainti ff Arbogast had a “serious need” for dentures to which the
defendants were deliberately indifferent. By the sanme token, however,
the claimon its face is not a frivol ous one.

Addi tional |y, despite defendants' contrary suggesti on, Arbogast's
conplaint onits face does satisfy the prerequisites of 42 U.S. C.
8§1983. It alleges: (1) an acute physical condition[noteeth]; (2) the
urgent need for nedical care[“can't chewfood”, “lost weight”]; (3)
the failure or refusal to provide it [“tryingto get me out of here
withnoteethat all”]; (4) tangible residual injury [“lost weight”,
“changed appearance”]; and (5) circunstances [as enuneratedin (1) -
(4)] that will shock the judicial conscience.

Finally, defendants' claimthat they areentitledtoimunity
under the West Virginia Governmental Tort Clainms Imunity Act [“the
Act”], WVa. Code 8§ 29-12-1, et seq., is plainly wong. Section 29-12-
18(e) clearly states that the Act “does not apply to, and shall not be
construed to apply to civil clains based upon al | eged vi ol ati ons of the
constitution or statutes of the United States. . . .~

Accordingly, the Court DENI ESt he def endants' notion to di smss.
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It is so ORDERED.

It is further ORDEREDt hat, pursuant to Title 28, United States
Code 88 636(b) (1) (A) and (B), and for reasons appearingto the Court,
this action be, and hereby is, referredtothe Honorabl e David L. Core,
Uni ted St at es Magi strate Judge, who i s hereby desi gnat ed and aut hori zed
to consider the record and do all things proper to consider on the
merits of plaintiff's requests for injunctive and nonetary relief,
including, without i mtation, appointing counsel for theplaintiff, if
deenmed necessary; conducting a hearingonthe plaintiff's request for
injunctiverelief; entering an O der concerni ng any t he di sposi tion of
any non-di spositive notions hereafter filed; and enteringintothe
record a witten Report and Recommendati on for Di sposition.

The clerkis directedtotransmt copies of this order of referral
to the pro se plaintiff, to counsel of record herein and to the
Honorabl e David L. Core, United States Magi strate Judge.

ENTERED: April 21, 2000.

/sl

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE



